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7KH FRXUW EHORZ HQWHUHG D VWD\ SXUVXDQW WR WKH $OO�:ULWV $FW� ��

8�6�&� � ����� VWD\LQJ DQ\ DFWLRQV UHPDLQLQJ LQ VWDWH FRXUW SHQGLQJ WKH

RXWFRPH RI WKH LQVWDQW DSSHDO� 7KH VWD\ DOVR DSSOLHV WR WKH 0'/ DFWLRQV

SHQGLQJ EHIRUH LW� 6HH ,Q UH &ROXPELD�+&$ +HDOWKFDUH &RUSRUDWLRQ
%LOOLQJ 3UDFWLFHV /LWLJDWLRQ� �� )� 6XSS� �G ��� �0�'� 7HQQ� ������

�
,QQXPHUDEOH SODLQWLIIV DUH LQYROYHG LQ WKH 0'/ DQG UHODWHG VWDWH�

FRXUW DFWLRQV� 3DUWLFLSDWLQJ LQ WKLV DSSHDO DUH WKH 7HQQHVVHH /DERUHUV
+HDOWK DQG :HOIDUH )XQG� WKH %RDUG RI 7UXVWHHV RI WKH &DUSHQWHUV 	
0LOOZULJKWV RI +RXVWRQ DQG 9LFLQLW\ +HDOWK DQG:HOIDUH 7UXVW )XQG� WKH
%RDUG RI 7UXVWHHV RI WKH 3LSHILWWHUV� /RFDO ���� +RVSLWDO� 0HGLFDO DQG
/LIH %HQHILW )XQG� 2SHUDWLQJ (QJLQHHUV /RFDO 1R� ��� +HDOWK DQG
:HOIDUH )XQG� 8QLWHG 3DSHU :RUNHUV ,QWHUQDWLRQDO 8QLRQ� DQG &RUGXOD
%R\VHQ� 7KHVH SDUWLHV UHIHU WR WKHPVHOYHV LQ WKH UHFRUG DV ³WKH 3ULYDWH
3D\RUV�´ DQG WKH &RXUW ZLOO DGRSW WKLV WHUP DV ZHOO�
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$OWKRXJK WKH UXOH LQ 'LYHUVLILHG LV RIWHQ UHIHUUHG WR DV WKH
³OLPLWHG ZDLYHU UXOH�´ ZH SUHIHU QRW WR XVH WKDW SKUDVH EHFDXVH
WKH ZRUG ³OLPLWHG´ UHIHUV WR WZR GLVWLQFW W\SHV RI ZDLYHUV�
VHOHFWLYH DQG SDUWLDO� 6HOHFWLYHZDLYHU SHUPLWV WKH FOLHQWZKR KDV
GLVFORVHG SULYLOHJHG FRPPXQLFDWLRQV WR RQH SDUW\ WR FRQWLQXH
DVVHUWLQJ WKH SULYLOHJH DJDLQVW RWKHU SDUWLHV� 3DUWLDO ZDLYHU
SHUPLWV D FOLHQW ZKR KDV GLVFORVHG D SRUWLRQ RI SULYLOHJHG
FRPPXQLFDWLRQ WR FRQWLQXH DVVHUWLQJ WKH SULYLOHJH DV WR WKH
UHPDLQLQJ SRUWLRQV RI WKH VDPH FRPPXQLFDWLRQV�
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'XULQJ WKH PLG ����V� LQIRUPDWLRQ FDPH WR OLJKW WKDW PDQ\ RI WKH

ODUJHVW FRUSRUDWLRQV LQ WKH 8QLWHG 6WDWHV KDG SDLG QXPHURXV EULEHV WR
IRUHLJQ RIILFLDOV �DV ZHOO DV PDGH VHFUHWLYH GRPHVWLF SROLWLFDO
FRQWULEXWLRQV� WR REWDLQ RYHUVHDV EXVLQHVV� 7KH 6(& LQLWLDWHG D
³YROXQWDU\ GLVFORVXUH SURJUDP´ WR HQFRXUDJH FRUSRUDWH$PHULFD WR UHYHDO
SDVWPLVGHHGV DQG SXEOLFO\ GLVFORVH WKH DFFRXQWLQJ DQG WD[ IUDXG XVHG WR

KLGH WKH SD\PHQWV� ,Q H[FKDQJH IRU ³FRPLQJ FOHDQ�´ WKH 6(& DJUHHG QRW

WR SXUVXH FHUWDLQ HQIRUFHPHQW DFWLRQV� ,Q PRVW VLWXDWLRQV� WKH FRPSDQLHV

FUHDWHG LQWHUQDO DXGLWLQJ FRPPLWWHHVZKLFK� ZLWK WKH DVVLVWDQFH RI RXWVLGH

OHJDO FRXQVHO� SUHSDUHG UHSRUWV GRFXPHQWLQJ WKH IXOO H[WHQW DQ\ LOOHJDO

SUDFWLFHV DW WKH FRPSDQ\� ,W LV DJDLQVW WKLV EDFNJURXQG WKDW PDQ\ RI WKH

UHSRUWHG FDVHV GLVFXVVHG KHUHLQ DURVH�

�
1RWDEO\� WKLV DJUHHPHQW SURYLGHG WKDW WKH 6(& ZRXOG QRW GLVFORVH

WKH GRFXPHQWV ³WR DQ\ WKLUG�SDUW\ XQOHVV SULRU QRWLFH RI VXFK SURSRVHG

GLVFORVXUH KDV EHHQ JLYHQ WR 2FFLGHQWDO�´ ,G� DW ����� ,Q RWKHU ZRUGV� WKH

FRQILGHQWLDOLW\ DJUHHPHQW GLG QRW DEVROXWHO\ SUHYHQW GLVFORVXUH�
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7KH FRXUW DOVR FRQWHQGV WKDW WKH DWWRUQH\�FOLHQW SULYLOHJH KDV QRWKLQJ

WR GR ZLWK SURWHFWLQJ FRPPXQLFDWLRQ EHWZHHQ ³D FOLHQW DQG WKH

JRYHUQPHQW�´ 2S� DW ��� 2I FRXUVH� QR RQH LV FRQWHQGLQJ WKDW

FRPPXQLFDWLRQV EHWZHHQ WKH JRYHUQPHQW DQG D SULYDWH LQGLYLGXDOV DUH

SURWHFWHG E\ WKH DWWRUQH\�FOLHQW SULYLOHJH� 7KH RQO\ VLWXDWLRQ LQ ZKLFK WKH

DWWRUQH\�FOLHQW SULYLOHJH ZRXOG EH UHOHYDQW LV ZKHQ D SULYDWH LQGLYLGXDO

GLVFORVHVDOUHDG\SULYLOHJHG LQIRUPDWLRQ WR WKH JRYHUQPHQW� 7KH TXHVWLRQ
WKHQ LV ZKHWKHU WKH FRPPXQLFDWLRQ EHWZHHQ WKH JRYHUQPHQW DQG WKH
KROGHU RI WKH SULYLOHJH ZDLYHV WKH DOUHDG\ H[LVWLQJ SULYLOHJH� 7R PH� WKH
FRXUW¶V DUJXPHQW VHHPV LQDSSRVLWH�
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7KH 6HFRQG &LUFXLW� UHO\LQJ RQ 3HUPLDQ� KHOG WKDW ³>W@KDW &RXUW

UHMHFWHG D µSLFN DQG FKRRVH¶ WKHRU\ RI DWWRUQH\�FOLHQW SULYLOHJH� :H DJUHH
ZLWK WKH VHQWLPHQW DQG QRWH WKDW WKH FDVH EHIRUH LWV LV VRPHZKDW VWURQJHU
VLQFH LW GRHV QRW LQYROYH DQ DJUHHPHQW ZLWK D JRYHUQPHQWDO DJHQF\
SXUSRUWLQJ WR SURWHFW WKH SULYLOHJH VR IDU DV RWKHU DJHQFLHV DUH FRQFHUQHG�´
,Q UH -RKQ 'RH &RUS�� ��� )��G ���� ��� ��G &LU� ������FLWLQJ 3HUPLDQ��
8OWLPDWHO\� KRZHYHU� WKH -RKQ 'RH FRXUW UHOLHG RQ D ILQGLQJ WKDW WKH DXGLW
FRPPLWWHH UHSRUW LQ WKDW FDVH ZDV SUHSDUHG LQ IXUWKHUDQFH RI DQ RQJRLQJ
FULPLQDO HQWHUSULVH� DQG RYHUUXOHG WKH FODLP RI SULYLOHJH RQ WKDW JURXQG�
,G� DW ����

7KH 6RXWKHUQ 'LVWULFW RI 1HZ <RUN� ORRNLQJ WR 3HUPLDQ�
:HVWLQJKRXVH� ,Q UH -RKQ 'RH &RUS�� DQG RWKHU FDVHV� UHMHFWHG VHOHFWLYH
ZDLYHU LQ DQ\ IRUP� HYHQ LI DWWHPSWHG WKURXJK D FRQILGHQWLDOLW\ DJUHHPHQW�
%RZQH RI 1HZ <RUN &LW\� ,QF� Y� $P%DVH &RUS�� ��� )�5�'����� ���
�6�'�1�<� ����� �KROGLQJ WKDW ³HYHQ LI WKH GLVFORVLQJ SDUW\ UHTXLUHV� DV D
FRQGLWLRQ RI GLVFORVXUH� WKDW WKH UHFLSLHQW PDLQWDLQ WKH PDWHULDOV LQ
FRQILGHQFH� WKLV DJUHHPHQW GRHV QRW SUHYHQW WKH GLVFORVXUH IURP
FRQVWLWXWLQJ D ZDLYHU RI WKH SULYLOHJH� LW PHUHO\ REOLJDWHV WKH UHFLSLHQW WR
FRPSO\ ZLWK WKH WHUPV RI DQ\ FRQILGHQWLDOLW\ DJUHHPHQW�´ �FLWDWLRQV
RPLWWHG���

��
8WLOL]LQJ WKLV FDVH IRU VXSSRUW� WKH )RXUWK &LUFXLW VXEVHTXHQWO\

DIILUPHG LWV SRVLWLRQ DJDLQVW VHOHFWLYH ZDLYHU RI DWWRUQH\�FOLHQW SULYLOHJH
LQ ,Q UH 0DUWLQ 0DULHWWD &RUS�� ��� )��G ���� ��� ��WK &LU� ������
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7KH )HGHUDO &LUFXLW UHOLHG RQ ERWK 3HUPLDQ DQG ,Q UH :HLVV LQ

KROGLQJ WKDW LW ³KDV QHYHU UHFRJQL]HG VXFK D OLPLWHG ZDLYHU >RI DWWRUQH\
FOLHQW SULYLOHJH@�´ *HQHQWHFK� ,QF� Y� 8QLWHG 6WDWHV ,QWHUQDWLRQDO 7UDGH
&RPPLVVLRQ� ��� )��G ����� ���� �)HG� &LU� ������

��
7KHVH FRQVLVW RI WKH DELOLW\ RI FRXQVHO WR UHWDLQ RXWVLGH H[SHUWV

�VXFK DV DFFRXQWDQWV� WR DVVLVW LQ JLYLQJ OHJDO DGYLFH WR WKH FOLHQW� DQG WKH
DELOLW\ RI FR�GHIHQGDQWV RU FR�OLWLJDQWV WR VKDUH LQIRUPDWLRQ ZLWKRXW
ZDLYLQJ WKH SULYLOHJH� :HVWLQJKRXVH� ��� )��G DW ���� �IRRWQRWH DGGHG�
�FLWDWLRQV RPLWWHG��
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DFWXDOO\ KDG HQWHUHG LQWR FRPSUHKHQVLYH FRQILGHQWLDOLW\ DJUHHPHQW IRU DOO
RI LWV GLVFORVXUHV WR JRYHUQPHQW DJHQFLHV� 6HH :HVWLQJKRXVH� ��� )��G DW
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7KH :HVWLQJKRXVH FRXUW DOVR SRLQWHG RXW WKDW LQ ����� ³&RQJUHVV

UHMHFWHG DQ DPHQGPHQW WR WKH 6HFXULWLHV DQG ([FKDQJH $FW RI �����
SURSRVHG E\ WKH 6(&� WKDW ZRXOG KDYH HVWDEOLVKHG D VHOHFWLYH ZDLYHU UXOH
UHJDUGLQJ GRFXPHQWV GLVFORVHG WR WKH DJHQF\�´ ,G� DW �����
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7LWOH ��� 8QLWHG 6WDWHV &RGH� 6HFWLRQ ����F���� DIIRUGV DQ

RUJDQL]DWLRQ ZKLFK PHHWV WKH FULWHULD VHW IRUWK LQ WKDW VHFWLRQ D EURDG
H[HPSWLRQ IURP SD\LQJ LQFRPH WD[� ,W DOVR SHUPLWV GRQRUV WR WKH
RUJDQL]DWLRQ WR WDNH FHUWDLQ WD[ GHGXFWLRQV IRU DPRXQWV FRQWULEXWHG WR WKH
RUJDQL]DWLRQ� 6HH 0,7� ��� )��G DW ����
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%XFNV &RXQW\ %DQN SHUWDLQV WR WKH IDFW WKDW WHVWLPRQ\ JLYHQ LQ D

VXSSUHVVLRQ KHDULQJ LV QRW DGPLVVLEOH DW D VXEVHTXHQW FULPLQDO WULDO�

%XFNV &RXQW\ %DQN� ��� )� 6XSS� DW ����� *RRGPDQ SHUWDLQV WR WKH

DELOLW\ WR LQYRNH WKH)LIWK$PHQGPHQW SULYLOHJH DJDLQVW VHOI�LQFULPLQDWLRQ

LQ D VXEVHTXHQW FULPLQDO LQYHVWLJDWLRQ� *RRGPDQ� ��� )��G DW ����

$ VXEVHTXHQW (LJKWK &LUFXLW RSLQLRQ QRW UHIHUUHG WR E\ WKH SDUWLHV

FDOOV LQWR TXHVWLRQ 'LYHUVLILHG� ,Q ,Q UH *UDQG -XU\ 3URFHHGLQJV
6XESRHQD� ��� )��G ���� ��� ��WK &LU� ����� �FLWLQJ� LQWHU DOLD�3HUPLDQ��
WKH FRXUW VWDWHG

>Y@ROXQWDU\ GLVFORVXUH LV LQFRQVLVWHQW ZLWK WKH FRQILGHQWLDO

DWWRUQH\�FOLHQW UHODWLRQVKLS DQG ZDLYHV WKH SULYLOHJH� $ FODLP

WKDW D QHHG IRU FRQILGHQWLDOLW\ PXVW EH UHVSHFWHG LQ RUGHU WR

IDFLOLWDWH WKH VHHNLQJ DQG UHQGHULQJ RI LQIRUPHG OHJDO DGYLFH LV

QRW FRQVLVWHQW ZLWK VHOHFWLYH GLVFORVXUH ZKHQ WKH FODLPDQW

GHFLGHV WKDW WKH FRQILGHQWLDO PDWHULDOV FDQ EH SXW WR RWKHU

EHQHILFLDO SXUSRVHV�

$IWHU WKLV GLVFXVVLRQ� DQG D OLVW RI VXSSRUWLQJ FDVHV DQG RWKHU DXWKRULW\�
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WKH FRXUW QRWHG ³EXW FI� 'LYHUVLILHG ,QGXVWULHV� ,QF� Y� 0HUHGLWK� ��� )��G
���� ��� ��WK &LU� ����� �EDQF� >VLF@ �OLPLWHG ZDLYHU WKHRU\��´ ,Q UH
*UDQG -XU\ 3URFHHGLQJV 6XESRHQD� ��� )��G DW ����

��
2I QRWH� WKH 6XSUHPH &RXUW DOOXGHG WR WKH 'LYHUVLILHG RSLQLRQ

VHYHUDO WLPHV LQ 8SMRKQ &R� Y� 8QLWHG 6WDWHV� ��� 8�6� ���� ��� 6� &W�

���� �� /� (G� �G ��� ������� EXW RQO\ IRU LWV GHILQLWLRQ RI WKH VFRSH RI

DWWRUQH\�FOLHQW SULYLOHJH�

��
4XDUOHV DQG %UDG\� D 0LOZDXNHH� :LVFRQVLQ� ODZ ILUP KDG

SHUIRUPHG DQ DXGLW RI WKH 0LOOHU %UHZLQJ &RPSDQ\ LQ UHVSRQVH WR DQ

6(& LQYHVWLJDWLRQ LQWR TXHVWLRQDEOH ³VOXVK IXQG´ SD\PHQWV GXULQJ WKH

HDUO\ ����V� ,G� DW �������
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7KH )LUVW &LUFXLW XSKHOG WKH ³SUHYDLOLQJ UXOH WKDW GLVFORVXUH WR DQ

DGYHUVDU\� UHDO RU SRWHQWLDO� IRUIHLWV ZRUN SURGXFW SURWHFWLRQ�´ 0,7� ���
)��G DW ��� �UHMHFWLQJ D VHOHFWLYH ZDLYHU WKHRU\ IRU ZRUN SURGXFW� �FLWLQJ
6WHLQKDUGW� � )��G� DW ���� :HVWLQJKRXVH� ��� )��G DW �������� ,Q 5H
6XESRHQD'XFHV 7HFXP� ��� )��G DW ������ 7KH FRXUW QRWHG WKDW ZDLYHU
RI WKH ZRUN SURGXFW SURWHFWLRQ GLIIHUV VOLJKWO\ IURP ZDLYHU RI DWWRUQH\�
FOLHQW SULYLOHJH LQ WKDW WKH RULJLQDO GLVFORVXUH PXVW EH WR DQ ³DGYHUVDU\´
LQ RUGHU WR ILQG LQLWLDO ZDLYHU� ,G� DW Q�� �FROOHFWLQJ FDVHV�� 7KHUH LV QR
TXHVWLRQ WKDW LQ WKH LQVWDQW FDVH 'R- ZDV DQ ³DGYHUVDU\´ RI
&ROXPELD�+&$ ZKHQ WKH GLVFORVXUH RFFXUUHG�
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:HVWLQJKRXVH IRXQG WKDW WKH ZRUN SURGXFW GRFWULQH ³SURPRWHV WKH

DGYHUVDU\ V\VWHP E\ SURWHFWLQJ WKH FRQILGHQWLDOLW\ RI SDSHUV SUHSDUHG E\
RU RQ EHKDOI RI DWWRUQH\V LQ DQWLFLSDWLRQ RI OLWLJDWLRQ� 3URWHFWLQJ
DWWRUQH\V¶ ZRUN SURGXFW SURPRWHV WKH DGYHUVDU\ V\VWHP E\ HQDEOLQJ
DWWRUQH\V WR SUHSDUH FDVHV ZLWKRXW IHDU WKDW WKHLU ZRUN SURGXFW ZLOO EH
XVHG DJDLQVW WKHLU FOLHQWV�´ :HVWLQJKRXVH� ��� )��G� DW ���� �FLWLQJ
+LFNPDQ� ��� 8�6�� DW ������� �� 6�&W�� DW ������� 8QLWHG 6WDWHV Y�
$7	7� ��� )��G� DW ������IRRWQRWH DGGHG��
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6FKQHOO Y� 6FKQDOO� ��� )� 6XSS� ��� �6�'�1�<� ������ ZKLFK

FORVHO\ IROORZHG 7HDFKHUV ,QVXUDQFH� DGRSWHG LWV DQDO\VLV �DV SDUWLDO

VXSSRUW� LQ ILQGLQJ WKDW D GLVFORVXUH PDGH WR WKH 6(& GLG QRW FRQVWLWXWH

D ZDLYHU RI DWWRUQH\�FOLHQW SULYLOHJH� 6FKQHOO DOVR UHOLHG RQ 'LYHUVLILHG
DQG %\UQHV�
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7KXV� WKLV FDVH QRWDEO\ GLIIHUV IURP WKH LQVWDQW GLVSXWH LQ WKDW WKH

SROLF\ FRQVLGHUDWLRQV XQGHUJLUGLQJ VHOHFWLYH ZDLYHU LQ IDYRU RI WKH

*RYHUQPHQW ZHUH QRW SUHVHQW� +RZHYHU� DV QRWHG SUHYLRXVO\� VHYHUDO RI

WKH VDPH SROLF\ FRQVLGHUDWLRQV DSSO\ WR SULYDWH OLWLJDQWV� HVSHFLDOO\ LQ WKH

W\SH RI VLWXDWLRQ SUHVHQWHG E\ WKH &KU\VOHU GLVSXWH�
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6KLHOGV Y� 6WXUP� 5XJHU 	 &R�� ��� )��G ���� ��� ��WK &LU� �������
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7KH ,Q UH 0DUWLQ 0DULHWWD FRXUW� ZKLFK DOVR UHMHFWHG VHOHFWLYH

ZDLYHU IRU DWWRUQH\�FOLHQW SULYLOHJH� VLPLODUO\ IRXQG WKDW ZRUN SURGXFW

SULYLOHJH KDG EHHQ PDLQWDLQHG �EXW RQO\ DV WR RSLQLRQ ZRUN SURGXFW�� ,Q
UH 0DUWLQ 0DULHWWD� ��� )��G DW �������
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5HFHQWO\� WKH 6HFRQG &LUFXLW KDV UHWXUQHG DJDLQ WR ,Q UH -RKQ 'RH

&RUS� IRU WKH SURSRVLWLRQ WKDW ³ZKHUH D FRUSRUDWLRQ KDV GLVVHPLQDWHG
LQIRUPDWLRQ WR WKH SXEOLF WKDW UHYHDOV SDUWV RI SULYLOHJHG FRPPXQLFDWLRQV
RU UHOLHV RQ SULYLOHJHG UHSRUWV� FRXUWV KDYH IRXQG WKH SULYLOHJH ZDLYHG�´
,Q UH *UDQG -XU\ 3URFHHGLQJV� ��� )��G ���� ��� ��G &LU� ����� �FLWLQJ�
LQWHU DOLD� ,Q UH -RKQ 'RH &RUS�� ��� )��G DW ��������
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2I FRXUVH� WKLV RSLQLRQ SUHFHGHV 0,7 �GLVFXVVHG VXSUD��
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7KH DSSOLFDWLRQ RI WKLV ³EULJKW OLQH´ UXOH LQ WKH LQVWDQW FDVH GRHV

QRW XQGXO\ RU XQH[SHFWHGO\ WKZDUW WKH H[SHFWDWLRQV RI &ROXPELD�+&$�
,WV FRXQVHO DGPLWWHG GXULQJ RUDO DUJXPHQWV WKDW WKH FRPSDQ\ NQHZ WKH
XQVHWWOHG QDWXUH RI WKH ODZ� DQG DUULYHG DW WKH GHFLVLRQ WR HQWHU LQWR WKH
DJUHHPHQW ZLWK WKH *RYHUQPHQW DIWHU FRQWHPSODWLQJ WKH SRVVLELOLW\ WKH
DJUHHPHQW ZRXOG QRW SURWHFW LWV FRQILGHQWLDO LQIRUPDWLRQ�
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7KHUH LV QR GLVSXWH WKDW D SDUW\ PD\ ZDLYH WKH SURWHFWLRQV RI WKH

ZRUN SURGXFW SULYLOHJH� DV WKLV &LUFXLW KDV UHFRJQL]HG� 6HH *LQHWW Y�
)HGHUDO ([SUHVV &RUS�� ��� )��G ���� �WDEOH�� ����:/������ ��WK &LU�
2FW� ��� ������ DW 
�� Q�� �FLWLQJ &DUWHU Y� *LEEV� ��� )��G ���� �)HG�
&LU� ������� 6HH DOVR 1REOHV� ��� 8�6� DW ���� �� 6� &W� DW ���� �WKH ZRUN
SURGXFW GRFWULQH LV ³>O@LNH RWKHU TXDOLILHG SULYLOHJHV� >LW@ PD\ EH
ZDLYHG�´��

7KH GLVWULFW FRXUW LQ3LFDUG&KHPLFDO KHOG WKDW WKH GLVFORVXUH RIZRUN
SURGXFW LQ RQH FDVH E\ RUGHU RI D FRXUW� ZKHUH WKH SDUW\ KDG XQGHUWDNHQ
FRQVLGHUDEOH HIIRUWV WR SURWHFW WKH GLVFORVXUH� GLG QRW ZDLYH WKH SULYLOHJH
³EHIRUH DQRWKHU FRXUW�´ 3LFDUG &KHPLFDO� ��� )� 6XSS� DW ��� �TXRWLQJ
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